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LIMITATION OF A STATE’S POWER TO PRE- 
SCRIBE CONDITIONS ON FOREIGN 
CORPORATIONS 


On January 2, 1929, the United States Supreme Court de- 
clared unconstitutional a statute of Tennessee the purpose 
and effect of which were to fix prices at which gasoline may 
be sold within the state. A digest of the decision appears 
on page 354 of this issue of THE CoRPORATION JOURNAL. 
The appellees, who brought suit in the United States District 
Court for the Middle District of Tennessee to enjoin the 
state officers from carrying out their intention to enforce the 
act and to have the act declared unconstitutional and void, 
are corporations foreign to Tennessee. The paragraph now 
quoted from the Court’s opinion is self explanatory. “Nor 
need we stop to consider the further contention that appellees, 
being foreign corporations, may not carry on their busi- 
ness within the state except by complying with the conditions 
prescribed by the state. While that is the general rule a well- 
settled limitation upon it is that the state may not impose 
conditions which require the relinquishment of rights guar- 
anteed by the Federal Constitution. Frost Trucking Co. 
vs. R. R. Com., 271 U. S. 583,593, et seq., where the applica- 
ble decisions of this Court are reviewed.” 


Delaware Corporation’s Stock Certificates. 
Section 15 of the Delaware General Corporation Law (relating to 
certificates of shares in Delaware corporations and the signing 
has been amended (January 9, 1929) to provide that when a certificate 
is signed by a transfer agent or transfer clerk and by a registrar the 
necessary signatures of corporate officers may be tac-similes, engraved 


or printed. 
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Estate 
trans- 
fers | 


In the transfer of securi- 
ties belonging to a dece- 
dent’s estate, or in transfers 
by a guardian, trustee, com- 
mittee for incompetent, 
receiver—in fact in all ir- 
regular transfers—The Cor- 
poration Trust Company 
saves counsel incalculable 
trouble and delay in pro- 
curing, preparing and pre- 
senting the required docu- 
ments, and, by effecting 
speedier transfers, reduces 


the danger of losses through 
fluctuation of values. 


We take over the entire 
burden of procuring all nec- 
essary waivers or other 
documents needed, no mat- 
ter what state requirements 
(or requirements of Cana- 
dian provinces) are in- 
volved, of putting them in 
proper form for the trans- 
fer agent, presenting to the 
latter and procuring new 
certificates made out as in- 
structed. 


When you have an estate 
to be settled in which the 
transfer of corporate se- 
curities is involved, or other 
affairs to be handled in 
which transfers of an irreg- 
ular nature are included, 
submit a list of the securi- 
ties to this company and an 
estimate on the cost of the 
complete service will gladly 
be furnished you. 
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The Corporation Journal is published by The Corporation Trust 
Company monthly, except in July, August and September. Its purpose is 
to provide, in systematic and convenient form, brief digests of significant 
current decisions of the courts, and the more important regulations, 
rulings or opinions of official bodies, which have a bearing on the 
organization, maintenance, conduct, regulation, or taxation of business 
corporations. It will be mailed regularly, postpaid and without charge, 
to lawyers, accountants, corporation officials, and others interested in 
corporation matters, upon written request to any of the company’s 
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Being incorporated under the Bankii 
Law of New York, and its affilia 
company incorporated under the Trust 
Company Law of New Jersey, the 
combined assets always approximating 
a million dollars, this company — 


Having offices and representatives in 
every state and territory of the United 
States and every province of Canada 
and a large, trained organization at 
Washington, this company 


— acts as Trensfer or Co-Transfer 
Agent or Registrar for the securities of 
corporations; 


—furnishes attorneys with com- 
plete, up te date information and 
eat for drafting all pepers 
lor incorporation or qualification 
in any jurisdiction; 

—acts as Trustee, Custodian of Securi- 
ties, Escrow Depositary, or Depositery 

jon Committees; 





—tiles for attorneys all Papers, 
bolds incorporators’ meetings, 
and —- all other steps > 
cessary for incorporation or qual- . 
ification in any jurisdiction; 






—compiles and issues :— 
The Stock Transfer Guide and Service 
The Corporation Tax Service, State and Local 
The Congressional Legislative Service 
The Supreme Court Service 
—and through its subsidiary, Commerce Clearing House Inc., Loose 
Leaf Service Division of the Corporation Trust Company, issues:— 
Standard Federal Tax Service 
U. S. Board of Tax Appeals and Federal Courts Service 
State Inheritance Tax Service 
Public Utilities and Carriers Service 
Federal Trade Regulation Service 
Legal Periodical Di 
Business Laws of the World 
Business Laws—United States Unit 
Banking and Trust Company Service 
Illustrative Story Case Business Law 
Stocks and Bonds Law Service 
Federal Reserve Act Service 
Rewrite Federal Tax Service 
Rewrite and Illustrative Case Federal Tax Service 
New York Tax Service 
The National Income Tax Magazine 
























— furnishes, under attorney's 
direction, the statutory office or 

required for either domes- 
tie or foreign corporation in any 
jurisdiction; 











Stockholders and Taxation 


Keeping down inequalities in cor- 
porate taxation is a problem requir- 
ing constant attention. Eternal 
vigilance is said to be the price of 
liberty. It is likewise the price of 
justice, and, no doubt, of lots of 
other things. 


Students and experts in taxation 
are giving increased attention to 
proposed new tax measures. But in 
spite of everything they and every- 
one else can do glaring inequalities 
and injustices arise from newly en- 
acted laws. All of which goes to 
show that new laws of this class 
should be enacted only after the 
most deliberate consideration from 
every possible source and point of 
view. 


An instructive illustration of the 
evil suggested above was recently 
mentioned in the Wall Street Jour- 
nal. The legislature of Vermont 
decided to have a tax on intangible 
personal property. “The legislature 
hurriedly, on the last day of the 
session, passed the necessary en- 
actment without consultation with 
tax or financial experts. It was 
then found that the law provided a 
method of valuation for stocks 
based on the dividend returns for 


the previous year, capitalized at 
6 per cent.” 

“The amazing formula,” contin- 
ues the Wall Street Journal, 
“brought about startling results. 
One taxpayer, a woman, owned 100 
shares of Case Threshing Machine 
preferred. In 1924 and 1925 this 
company passed its 7 per cent cu- 
mulative dividend, but in 1926 it 
paid up the accumulation of 14 per 
cent and added a current 7 per cent, 
making a total income of 21 per 
cent for 1926. Applying the for- 
mula, the woman stockholder was 
assessed at $350 a share, although 
the highest quotation reached in the 
market was $118.50.” 

“On the other hand a man invest- 
or owned 100 shares of Remington, 
which sold as high as 127 in 1926, 
but paid no dividend. No personal 
property assessment was made 
against him because he received no 
income although his stock would 
sell for more than the stock assessed 
at $35,000. Both cases were taken 
to court, and the Supreme Court of 
Vermont held the law constitution- 
al.” Clark et al. vs. City of Bur- 
lington et al, 143 A. 677, reported 
in THE CorPorRATION JOURNAL for 
January, 1929, at page 331. 
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Domestic Corporations 


Arkansas. 


Employment agencies. Act No. 4, Acts Special Session of 1923, 
Arkansas, provides for the regulation and licensing of employment agen- 
cies. Appellant was convicted of operating an agency without pro- 
curing a license. He contends that the Act is beyond the police power 
and is unconstitutional. Section 3 of the Act provides, inter alia, that 
the maximum fee to be charged shall be $2. Section 8 provides that 
if any provision of the Act shall be held to be invalid such holding shall 
not affect the other provisions. The Supreme Court of Arkansas holds 
that though Section 3 is invalid to the extent of the fee provision at 
least (Ribnik vs. McBride, U. S. Supreme Court, THE Corporation 
Journat for October, 1928, page 249), the provision requiring a license 
is valid and affirms the judgment below. Alsup vs. State, 10 S. W. 
(2d) 9. Sidney L. Graham and Cleveland Cabler, both of Little Rock, 
for appellant. H. W. Applegate, Atty. Gen., and John L. Carter, Asst. 
Atty. Gen., for the State. 

























Indiana. 





Extending corporate powers without amending charter. An 
act of the Indiana legislature of 1925 extends the corporate powers of 
street, interurban, and steam railroad companies to include the power 
to acquire, own, and operate motor vehicles for the transportation for 
hire of passengers and freight. It was contended that a certain street 
railway company is without power to operate motor buses because its 
articles of incorporation have not been amended to include such activity 
among its authorized powers. The Supreme Court of Indiana does not 
agree with this contention, saying: The 1925 Act “does not merely 
grant the privilege to the class of companies named, to incorporate for, 
or to amend their present charters to include, such added purpose, but 
actually construes the powers already granted to all such companies to 
include that purpose.” Denny et al. vs. Brady, 163 N. E. 489. Wal- 
terhouse & Miller, of Muncie, Richard L. Ewbank, of Indianapolis, and 
George Koons, of Muncie, for appellants. J. A. Van Osdol, of Ander- 
son, Warner & Warner, of Muncie, Diven, Diven & Campbell, of 
Anderson, and Miller, Dalley & Thompson, of Indianapolis (W. H. 
Thompson, of Indianapolis, of counsel), for appellee. 


Michigan. 


Blue Sky Law. Action is to compel payment of the amount of 
a subscription for stock in a Michigan corporation then proposed to be 
formed and subsequently organized. As a defense it was urged that 
neither the one who took the subscription nor the proposed incorpora- 
tors were authorized to sell stock by the Michigan Securities Commis- 
siog. Section 5 of the Blue Sky Law provides that the provisions of 
the act do not apply in the case of subscriptions to capital stock neces- 
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sary to qualify for incorporation made by incorporators in a proposed 
Michigan corporation. The Michigan Supreme Court, affirming the 
judgment below for the plaintiff corporation, quotes from its own opin- 
ion in Decke vs. Baker, 201 Mich. 608, 167 N. W. 908 as follows: “Sub- 
scribers are not purchasers of stock within the purview of the securi- 
ties statute; they are creators of the corporation as much as are those 
who execute the articles of incorporation in behalf of all,” and says: 
“The solicitor who secured defendant’s subscription was not a salesman 
governed by the provisions of that act.” Menominee Community Bldg. 
Co. vs. Rueckert, 222 N. W. 162. Doyle, Doyle & Doyle, of Menomi- 
nee, for appellant. John J. O'Hara, of Menominee (Matt F. Bilek, of 
Menominee, of counsel), for appellee. 


Missouri. 


Misnomer of corporation in action against it. In an action for 
damages on account of personal injuries brought against the Cinder 
Block Co. of St. Louis the plaintiff prevailed, the defendant making no 
appearance. [Execution was issued against the “St. Louis” company. 
There is no company of that name, though the name is sometimes used 
by the Cinder Block Co. of Kansas City, Mo., at whose plant the in- 
juries were received, and on one of whose officers process was served 
at his usual business office. The sheriff levied on and seized certain 
cinder blocks at the “Kansas City, Mo.” company’s plant, whereupon 
such company filed its third-party claim for the property. Judgment 
went against it. The St. Louis Court of Appeals affirms the judg- 
ment, saying that the misnomer is really immaterial since there had 
been ample service of process and the real corporation defendant was 
fully on notice and had in no way been misled. Blades vs. Cinder Block 
Co. of St. Louis (Cinder Block Co. of Kansas City, claimant), 10 S. W. 
(2d) 319. A. E. L. Gardner, of Clayton, and George W. Stubbs, of 
Kansas City, for appellant. George F. Heege and Joseph A. Falzone, 
both of Clayton, for respondent. 


New Jersey. 


Petition for appraisers by stockholder dissenting to a merger. 
This is an action on a petition of a dissenting stockholder of one of two 
merging corporations for the appointment of appraisers to determine 
the market value of his shares at the time of the merger, to the end that 
he be paid an amount equal to such appraised value in exchange for his 
stock (sections 108 and 108a of the General Corporation act). The 
New Jersey Supreme Court affirms the order of the Circuit Court ap- 
pointing appraisers. One reason assigned against the action of the Cir- 
cuit Court is that in the application it was not alleged that the petitioner 
attended the stockholders meeting, and did not vote in favor of the 
merger. The court says: “The statute provides an informal proceeding 
in matters of this character, which does not require an adherence to the 
strict rules of pleading. If the petitioner by not attending the stock- 
holders meeting and voting in favor of the merger estopped himself 
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from asserting, or waived, any right to the relief afforded by the statute, 
such fact could have been advanced at the hearing as a reason for not 
appointing the appraisers.” Southern Power Co. and Duke Power Co. 
vs. Carlo D. Cella, Vol. VII N. J. Misc. Reports 10; 143 A. 755. John 
Milton, for the prosecutors. Carlo D. Cella, pro se. 


New York. 


Agreement by corporation to repurchase its own stock sold to 
an employee. Section 664 of the Penal Law of New York (Con- 
solidated Laws, Chapter 40) provides that a director of a corporation 
who concurs in any vote or act of the directors by which it is intended 
to apply any of the funds of the corporation, other than surplus profits, 
to the purchase of shares of its own stock is guilty of a misdemeanor. 
Therefore no corporation may buy its own shares of stock out of its 
capital without making the officers voting such purchase violators of 
the law. The Court of Appeals of New York, reversing the court be- 
low, holds, in view of the above, that an agreement or contract entered 
into between a corporation and an employee providing that stock pur- 
chased by such employee will be sold to and purchased by the corpora- 
tion, at the actual book value, at the time of the termination of the em- 
ployee’s employment, cannot be enforced and specific performance will 
not be decreed. This because the contract is dependent on mutual prom- 
ises for the consideration and the promise of the corporation may or 
may not be good since it might not be able to purchase otherwise than 
from its capital. If the employee had been given employment and such 
had furnished the consideration for his promise to return the stock at 
the end of his employment the contract would be good and enforceable 
unless it appeared that the stock would have to be purchased out of 
capital since this would be a contract resting not on a mutuality of 
promises but on a consideration given and paid in part by the corpora- 
tion. Topken, Loring & Schwartz, Inc., vs. Schwartz, 249 N. Y. 206, 
163 N. E. 735. Jonas J. Shapiro and Alexander Lindey, both of New 
York, for appellant. Albert A. Friedlander, of New York, for re- 
spondent. 


Corporate bonds as negotiable instruments. “The question be- 
fore us is whether certain bonds are negotiable instruments. If so, 
the purchaser in due course from a thief may retain them.” Each of 
the bonds carries a promise to pay the bearer on November 1, 1941, a 
certain sum at a certain place, with interest. The bonds are said to 
be “all equally secured by and entitled to the benefits and subject to the 
provisions” of a trust mortgage. They may be redeemed at 105 per cent 
and interest at certain dates. A sinking fund is provided for. In case 
of default under the mortgage the principal becomes due, all as pro- 
vided in the mortgage “to which reference is hereby made for a descrip- 
tion of the property mortgaged and pledged, the nature and extent of 
the security, the rights of the holders of the bonds with respect thereto, 
the.manner in which notice may be given to such holders, and the terms 
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and conditions upon which said bonds are issued and secured.” The 
New York Court of Appeals, reversing the Appellate Division, holds 
the bonds in question to be negotiable instruments (Negotiable In- 
struments Law—Consolidated Laws, Chapter 38) saying that the ref- 
erence to the trust mortgage is in no way a modification of the explicit 
promise to pay and that no one of the other proyisions affects their ne- 
gotiability. Enoch vs. Brandon, et al., 249 N. Y. 263, 164 N. E. 45. 
Charles F. Blair, of Buffalo, for appellants. Samuel Zinman, Harold 
Schwarzberg and Nathan B. Bernstein, all of New York City, for Saul 
Solomon et al. amici curiae. Alfred H. Martin, of Buffalo, for respond- 
ent. Augustus L. Richards and Alanson W. Willcox, both of New 
York City, for Ulster & D. R. Co. amicus curiae. 


Pennsylvania. 


Appointment of receiver for corporation by court of equity. . In 
two cases recently decided by the Supreme Court of Pennsylvania the 
question of the power of the courts to assume jurisdiction and appoint 
receivers for corporations, and holding that “jurisdiction is placed on 
very solid ground,” the question of under what circumstances the power 
should be exercised is fully discussed. The court says: “In many 
states the appointment of receivers is governed by statute. In Pennsyl- 
vania, however, we have no general statute on the subject, and the 
jurisdiction of our courts is governed by equitable principles. The 
jurisdiction of our courts generally to appoint a receiver for a corpora- 
tion has not been discussed in any case, and, since it is denied in this 
case and in the City Park Brewing Case, immediately following, on 
different grounds, a brief discussion of the subject is necessary.” Mc- 
Dougal et al. vs. Huntingdon & Broad Top Mountain Railroad & Coal 
Co., 143 Atl. 574. C. S. Wesley, of Philadelphia; C. D. Fetterkoof, of 
Huntingdon, and J. W. McWilliams and G. A. Troutman, both of Phila- 
delphia, for appellants. Joseph R. Embery and Walter Biddle Saul, 
both of Philadelphia; Warren M. Henderson, of Huntingdon, and 
Robert J. Dodds, of Pittsburgh, for appellees—Hall vs. City Park 

- Brewing Co., 143 Atl. 582. Owen J. Roberts and C. Russell Phillips, 
both of Philadelphia, and Marc Billett, of Media, for appellant. Fred 
W. Breitinger and Frederick L. Breitinger, both of Philadelphia, for 


appellee. 


Virginia. 

On the dissolution and sale of assets of a solvent corporation 
by court order on application of minority stockholders. There 
are many and complicated cross-currents into which we need not go. 
On bills filed by minority stockholders receivers of a corporation had 
been appointed, several reports were filed, certain plans for continuing 
the business were formulated for one of which a substantial majority 
of the stock voted at a meeting of stockholders held under court order, 
at the annual meeting, held under court order, new directors 
were elected, the Commissioner (who conducted the meetings) 
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recommended the sale of the corporation’s assets and the distribu- 
tion of the proceeds among the stockholders (there were no cred- 
itors), the court decreed accordingly, on rehearing the decree was an- 
nulled and an order entered directing the receivers to return the assets 
of the corporation “to its proper owners, the stockholders and direc- 
tors.” The Special,Court of Appeals of Virginia affirms the decree. 
It says “Here we have a corporation that has been grossly mismanaged ; 
its assets have been dissipated in a manner that should arrest the at- 
tention of the criminal courts.” But the old control has been eliminated, 
new directors have been elected, and a monthly net profit in a substantial 
amount is shown. And so the court after asserting the power of courts 
to dissolve solvent corporations says: “It is concededly a power that can 
be easily abused, and one that should be cautiously exercised. If the 
purposes for which the company was formed have become impossible 
of attainment, and to continue the business would be manifestly ruinous 
to its shareholders, equity may interpose but not otherwise.” S. S. P. 
Patteson, O. R. Cunningham, George Bryan, and Robert Thomas, 
all of Richmond, for appellants. R. W. Carrington and Hunton, Wil- 
liams, Anderson & Gay, all of Richmond, for appellees. 


Foreign Corporations 


Alabama. 


Leasing a storehouse preparatory to engaging in merchandising 
is not “doing business.” Action is by.a Georgia corporation not 
authorized to do business in Alabama for specific performance of a 
rental contract by which respondents agreed to execute a 5 years lease 
on a storehouse in Dothan, Ala., and to enjoin respondents from leas- 
ing or otherwise disposing of the storehouse to any other person. It was 
contended that the leasing of the storehouse was the “doing of business” 
contrary to law, the complainant being an unqualified foreign corporation, 
and that the contract was null and void for the same reason. The Su- 
preme Court of Alabama, reversing the decision below and overruling 
the demurrer and reinstating the temporary injunction originally 
granted, says that an act merely preparatory and preliminary to the 
actual doing of business, such as the leasing of a storehouse by a mer- 
cantile corporation, is not of itself the “doing of business” and so is not 
contrary to law, and that a contract to be held void because the foreign 
corporation a party thereto had not obtained the necessary permit to do 
business must be one in the exercise of the corporate function—the or- 
dinary corporate business—and not to incidental acts not a part of it. 
The opinion is replete with citations to cases relied on or differentiated. 
Friedlander Bros., Inc., vs. Deal et al., 118 So. 508. Lee & Tompkins, 
of~Dothan, for appellant. Mullins & Cotton, O. C. Doster, and O. S. 
Lewis, all of Dothan, for appellees. 
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Arkansas. 


Foreign corporation acting as trustee under a mortgage securing 
an Arkansas municipal bond issue is not “doing business” in the state. 
In the instant case the Chancellor held that the contract of the school 
district for the sale of its bonds was invalid, because, as one reason, the 
trustee, a Chicago trust company, named in the bonds and in the mort- 
gage, was an unqualified foreign corporation. The Supreme Court of 
Arkansas reverses the decree saying, as to the particular point noted 
above, in effect, after stating that the bonds are payable at the com- 
pany’s office in Illinois, and that it has no beneficial interest in the 
bonds, that the “business” is being conducted in Illinois rather than in 
Arkansas; that if the company should go out of existence or refuse to 
act, the bondholders would have the right to have a substituted trustee 
appointed; and that the act of bringing suit to enforce collection of 
the school bonds was not such an exercise of corporate power as to 
come within the inhibition of the statute. Chicago Title and Trust 
Co. vs. Hagler Special School District, No. 27, not yet officially re- 
ported. Carmichael & Hendricks, for appellant. Peyton D. Moncrief, 
A. G. Meehan, John W. Moncrief and R. D. Rasco, for appellee. 


Illinois. 


Mandamus to produce books removed from state by foreign cor- 
poration on ceasing to do business. The defendant company, a 
Delaware corporation, was licensed to do and did business in Illinois. 
It was alleged that repeated unsuccessful efforts were made by minority 
stockholders to examine the company’s books kept at its principal office, 
in Chicago. On May 6, 1926, an affidavit of withdrawal was filed and 
the company surrendered its authority to do business in Illinois (as of 
February 27, 1926, though “the evidence tends to show the corporation 
continued to do business in Illinois until May 1, 1926”). During the 
latter part of April, 1926, the books were shipped or were in process of 
being shipped, to New York, and by May 1 the Chicago office was 
closed. Petition for writ of mandamus to produce the books and permit 
-an examination thereof was filed on April 28, 1926, and summons was 
served on April 30 on one Whittemore, the statutory agent, a resident 
of Chicago, and a director of the corporation. “The record fails to 
show plaintiffs in error had completed the removal before summons was 
served.” It was contended by plaintiffs in error that in any event 
removal was complete before judgment awarding the writ and so that 
the court had no jurisdiction to grant mandamus. The Supreme Court 
of Illinois is not in agreement with this contention saying that other- 
wise “it would be within the power of a corporation in any case to pre- 
vent the examination of its books and papers by removing them beyond 
the jurisdiction of the court before process was served.” The court 
affirms the judgment of the Appellate Court which in turn affirmed 
that of the Circuit Court granting the writ. Hollingshead et al. vs. 
American Discount Co., et al. (including Whittemore), 163 N. E. 479. 
Newman, Poppenhusen, Stern & Johnston, of Chicago (Edward R. 
Johnston and Henry Jackson Darby, both of Chicago, of counsel), for 
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THE SATURDA 


Leadership with 
the Leaders 


The reproduction herewith is of The Saturday 
Evening Post’s Index of Advertisers, issue of 
December 29, 1928. 


The names checked are those of companies for 
which The Corporation Trust Company acts as 
Statutory Representative in one or more states. 


The stupendous power.and commensurate cost 
of advertising in The Saturday Evening Post is 
such that a list of its advertisers can fairly be 
called a. list of the outstanding manufacturing, 
mercantile and service companies, whose business 
is advertisable, of the entire country. 


Note from the names checked to what an extent 
the attorneys for such leaders of business select, as 
corporate representative wherever such represen- 
tation is needed, the outstanding leader in its own 
line—The Corporation Trust Company. 
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plaintiffs in error. Dent, Dobyns & Freeman, of Chicago (Howard A. 
Will, of Chicago, of counsel), for defendants in error. 


Indiana. 


On “doing business” by a foreign corporation; isolated trans- 
actions; acquirement of acreage and the operation thereof. This 
is an action by a Florida corporation, not licensed to do business in In- 
diana, on a contract consummated in New York, for certain moneys 
paid by it for acreage in Indiana title to a part of which was in litiga- 
tion the contract providing that in event of a judgment adverse to the 
vendor’s interests the latter would refund the purchase price to the 
extent of that part of the acreage to which he could not pass title. 
Judgment in the title litigation went against the vendor but, so it is 
alleged, he has refused to make refund—hence this suit. There are 
many ramifications but for present purposes the above sufficiently states 
the facts. The Florida corporation, organized to buy and sell and lease 
real estate, to collect rents, and to cultivate lands for agricultural pur- 
poses, took possession of the Indiana acreage, rented some of it, and 
made hay and otherwise cultivated other portions. One defense set up 
is the doing of business in Indiana by an unqualified foreign corpora- 
tion. It is answered that the contract sued on is a single isolated con- 
tract, and further that it is not an Indiana contract. The Appellate 
Court of Indiana, reversing the judgment of the court below for the 
corporation and granting a new trial (there was a counter claim), holds 
the contract void, saying that the acquirement of the land and the oper- 
ating thereof is a continuing act, that “if appellee was not transacting 
business within the state, then it must be that farming is not a business,” 
and that (as to the contract not being an Indiana contract) “if in doing 
business in this state unlawfully appellee did some acts outside of the 
state which were necessarily a part of, and prerequisite to, doing busi- 
ness here, the whole transaction would be void under Indiana law.” 
Burroughs vs. Southern Colonization Co., 163 N. E. 517. Darrow, 
Rowley & Shields. of La Porte, Adler, Lederer & Kahn, of Chicago, 
Ill., and Pickens, Davidson, Gause & Pickens, of Indianapolis, for ap- 
pellant. Orville W. Nichols, of Knox, and Geo. S. Grimes, of Minne- 
apolis, Minn., for appellee. 


Iowa. 


Right of foreign corporation having no permit to do business in 
Iowa to sue on a certain contract. Section 8427, Iowa Code 1924, 
provides that “No foreign stock corporation doing business in this 
state shall maintain any action in this state upon any contract made by 
it in this state unless prior to the making of such contract it shall have 
procured such permit”—i.e., the permit authorizing a foreign corpora- 
tion to do business in the state. The contract here involved is one of 
purchase and sale of merchandise—advertising matter. A salesman 
of the plaintiff, a New Tersey corporation having no permit to do busi- 
ness in Towa, procured an order for plaintiff’s goods at defendant’s 
store in Iowa; the order was forwarded to the home office in New Jer- 
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sey where it was approved and accepted; from New Jersey the goods 
were shipped by common carrier to defendant in Iowa. The Supreme 
Court of Iowa holds that this is a New Jersey rather than an Iowa 
contract and against the contrary contention, that the plaintiff had the 
right to bring and maintain the action. Service System, Inc. vs. Johns, 
221 N. W. 777. Raymond M. Hedinger, of Des Moines, for plaintiff. 
C. E. Bellow, of Des Moines, for defendant. 


New Jersey. 


Service of process on foreign corporation no longer doing busi- 
ness in state. The defendant here, a New York corporation, being 
duly qualified did business in New Jersey for a number of years. An 
agent for service of process had been named. The agent died some 
years ago and a successor was not designated. The statute provides in 
such cases that if the omission to name a successor continues for more 
than 30 days the certificate of authority to “do business” shall be re- 
voked, and that process “in actions upon any liability incurred within 
the state before the designation of another agent may, after such revo- 
cation, be served upon the Secretary of State.” There was no revoca- 
tion. Early in 1928 the corporation notified the Secretary of State that 
it had ceased doing business in New Jersey and filed a certificate revok- 
ing the agency originally established, and advised that it had withdrawn 

from the state. Summons was served on the Secretary of State in a 

cause of action arising while the corporation was doing business in the 

state but after the designated agent had died, service being made in 1928 

after the corporation’s notice of withdrawal had been filed. It was con- 

tended that the court was without jurisdiction since the corporation was 
not doing business in the state at the time of the service of summons. 
The United States District Court for the District of New Jersey holds 
the service good and so that it has jurisdiction, answering in the nega- 
tive its self-asked question, “Is the doing of business by a defendant at 
the time of service, a requisite to jurisdiction when the cause of action 
arose out of business carried on by the defendant in this state?” Many 
cases are cited from some of which quotations are made. Abraham 
Zendle vs. Garfield Aniline Works, Inc., U. S. Daily, Dec. 27, 1928, 
page 8. 


Ohio. 


Action by one foreign corporation against another foreign cor- 
poration. The defendant New Jersey corporation was doing busi- 
ness in Ohio. In a transitory action at law brought by an Indiana cor- 
poration in a United States District Court in Ohio, service of summons 
was on defendant’s statutory agent within the district. The United 
States code provides that “where the jurisdiction [of U. S. District 
Courts] is founded only on the fact that the action is between citizens 
of different states, suit shall be brought only in the district of the resi- 
dence of either the plaintiff or the defendant.” The jurisdictional ques- 
tion here was as stated. Suit was not brought in the district of the resi- 
dence of either party. Defendant made no appearance, did not an- 








352 





The Corporation Journal 


swer, and judgment went against it by default. Thereafter it raised 
the question of jurisdiction. The United States Supreme Court, on 
January 2, 1929, holds that the objection comes too late; that the statute 
merely accords to the defendant a personal privilege respecting the venue, 
or place of suit, which he may assert, or may waive, at his election; 
that the privilege must be seasonably asserted else it is waived; and 
“that the privilege is of such a nature that it must be asserted at latest 
before the expiration of the period allotted for entering a general ap- 
pearance and challenging the merits.” The Commercial Casualty Insur- 
ance Co. vs. The Consolidated Stone Co., not yet officially reported. 


South Carolina. 


On “doing of business” by Ford Motor Company in South 
Carolina; on service of process. Apparently the Ford company 
operates in South Carolina under the same “plan” as used by it in 
Maryland which plan is quite fully outlined in the digest of La Porte 
Heinekamp Motor Co. vs. Ford Motor Co. (24 F. (2d) 861) appear- 
ing in THe CorPoRATION JOURNAL for June, 1928, at page 206. There 
service of summons was on the Ford traveling representative and was 
held good, and the Ford company was held to be “doing business” in 
Maryland. Here summons was served on a local dealer in Ford cars 
and parts. The United States District Court for the Eastern District of 
South Carolina finds that the relationship between the Ford company 
and the local dealer is not one of principal and agent but that of vendor 
and vendee, that the service of summons should be set aside, and that 
the Ford company is not “doing business” in South Carolina. In the 
case of a similar “plan” the same court so decided in S. B. MacMaster, 
Inc., vs. Chevrolet Motor Co., 3 F. (2d) 469, reported in THE Corpo- 
RATION JOURNAL for May, 1925, at page 298, and now, having “re- 
viewed my decision in that case”, concludes that the principles therein 
announced are correct and should be followed. Dupre Auto Co. vs. 
Ford Motor Co., decided Dec. 17, 1928 (United States Daily, Jan. 8, 
1929, page 9). 


Texas. 


Maximum charter filing fees having been paid by foreign cor- 
poration no further fees required to procure filing of charter amend- 
ments. The Texas statutes impose the duty on a foreign corpora- 
tion entering the state to file with the Secretary of State a certified copy 
of its articles of incorporation, and thereafter, having received its per- 
mit, to file certified copies of any amendments to its articles. The fees 
are $50 for the first $10,000 of the capital stock actually subscribed, and 
$10 for each additional $10,000 or fraction thereof, with a maximum of 
$2,500. The relator, here, a New York corporation, after having quali- 
fied in Texas, amended its charter on several occasions, increasing its 
authorized capital stock. Filing fees were regularly paid until the 
aggregate of the payments, including the initial fee, equaled in amount 
the maximum provided by the statute. Thereafter certified copies of 
the amendments were submitted with requests to file but unaccompanied 
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by filing fees. The Secretary of State refused to file. The recommen- 
dation of the Commission of Appeals of Texas that the mandamus 
prayed for should be issued is adopted by the court and mandamus 
awarded compelling filing without the payment of additional fees, the 
maximum having already been paid. General Motors Acceptance Cor- 
poration vs. McCallum, Secretary of State, 10 S. W. (2d) 687. Phil- 
lips, Townsend & Phillips, of Dallas, and Charles L. Black, of Austin, 
for relator. Dan Moody, former Atty. Gen., George E. Christian, 
former Asst. Atty. Gen., and Paul D. Page, Jr., Asst. Atty. Gen., for 
respondent. 


Taxation 


Colorado. 


Right of defunct corporation to redeem its property from tax 
sale. The corporation indirectly involved here had been declared 
defunct by. the Secretary of State of Colorado because of its failure 
to pay its corporation excise taxes over a period of years. Prior thereto 
its mining property had been sold for delinquent taxes, the county being 
the purchaser. The Supreme Court of Colorado, affirming the judg- 
ment below, sustains the right of the defunct corporation, through its 
directors, to redeem. The court says that the payment of taxes is a 
right as well as a duty, that redemption after a tax sale is in effect a pay- 
ment of the defaulted taxes and so equally a right, and that a corpora- 
tion, though defunct, is not to be deprived of that right—to the end that 
the corporate assets may be preserved for the benefit of all concerned, 
creditors and stockholders. Ruth vs. Devany, County Treasurer, et al., 
271 p. 623. John J. White, of Georgetown, for plaintiff in error. 
Doud & Walker, of Denver, for defendant in error. 


Federal. 


Federal estate tax on insurance payable to beneficiaries other 
than the decedent’s estate held valid. The Revenue Act of 1921 
is directly involved. The policies were written subsequent to the passage 
of that act. The wife of the insured was named the beneficiary. The 
insured reserved the right to change the beneficiary. He died without 
having so done. All premiums were paid by the insured. It was con- 
tended that to include the proceeds of the policies (in excess of the 
$40,000 exemption) in the gross estate subject to tax is to impose a di- 
rect tax on property and that such is void because not apportioned. The 
United States Supreme Court (two Justices dissenting) finds the ques- 
tioned taxing provision constitutional in every respect and so states in 
answer to questions certified to it by the Court of Claims. The Chase 
National Bank, et al., etc., vs. The United States, not yet officially re- 
ported. . 
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Indiana. 


An attempt to enforce, within the State of New York, the rev- 
enue laws of Indiana. Though corporations are not involved this 
case seems to be of sufficient interest to warrant brief mention here. 
Action is by a county treasurer of Indiana against the executors of a 
decedent to recover certain taxes which it is said arose during his life- 
time and while he was a resident of Indiana. The executors are resi- 
dents of New York; the property in their possession consists of certain 
securities which were owned by the deceased but which were never 
physically in Indiana. The United States District Court, Southern Dis- 
trict of New York, grants the motion to dismiss, saying that plaintiff 
evidently found it*impossible to point to any substantial authority in 
support of his position, and that “I do not conceive it to be the duty of 
this court, notwithstanding the weight of insistence to the contrary, to 
undertake the enforcement, within the state of New York, of the revenue 
laws of Indiana.” Moore, Treasurer of Grant County, Ind. vs. Mitchell 
et al., 28 F. (2d) 997. Russell H. Robbins, of New York City, for 
plaintiff. Simpson, Thacher & Bartlett, of New York City (Louis 
Connick and W. N. Seymour, both of New York City, of counsel), for 
defendants. 


Massachusetts. 


Corporate excise tax; motion picture business; tangible personal 
property. ~The Massachusetts statutes imposing the annual cor- 
poration excise tax provide that in the case of a domestic corporation 
deriving its profits principally from the ownership, sale, rental or use 
of real estate or tangible personal property its tax (as imposed by the 
statute) shall not be less than a certain percentage of its gross receipts 
from its business assignable to the commonwealth. The appellant here 
is engaged in the motion picture business in leased buildings. Its con- 
tention is, in effect, that it is not liable to so much of the excise tax 
imposed on it as is dependent on the minimum tax on gross receipts pro- 
vision since its profits are not derived principally from the use of tangi- 
ble personalty. The Supreme Judicial Court of Massachusetts (Suf- 
folk), affirming the judgment below, does not agree with this contention, 
holding that the money received from the sale of tickets of admission 
to a motion picture house is as much profits from the use of tangible 
personalty as is money received from the sale of articles produced by 
the use of tangible personal property. Essex Theatres Co. vs. Com- 
monwealth, 163 N. E. 747. Lee M. Friedman, Paul D. Turner, and 
Friedman, Atherton, King & Turner, all of Boston, for appellant. Jos- 
eph E. Warner, Atty. Gen., and R. Ammi Cutter, Asst. Atty. Gen., for 
the Commonwealth. 


Tennessee. 


Statute authorizing state to fix prices at which gasoline may be 
sold held unconstitutional. The United States Supreme Court on 
‘January 2, 1929, holds invalid the Tennessee statute of 1927 the purpose 
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and effect of which are to fix prices at which gasoline may be sold within 
the state. The Court says: “It is settled by recent decisions of this 
Court that a state legislature is without constitutional power to fix prices 
at which commodities may be sold, services rendered, or property used, 
unless the business or property involved is ‘affected with a public in- 
terest.’ Wolff Co. v. Industrial Court, 262 U. S. 522; Tyson & Brother 
v. Banton, 273 U. S. 418; Fairmont Co. v. Minnesota, 274 U. S. 1; 
Ribnik v. McBride, 277 U. S. 350.” The Court then says: “Gasoline 
is one of the ordinary commodities of trade, differing, so far as the 
question here is affected, in no essential respect from a great variety of 
other articles commonly bought and sold by merchants and private deal- 
ers in the country. The decisions referred to above make it perfectly 
clear that the business of dealing in such articles, irrespective of its ex- 
tent, does not come within the phrase ‘affected with a public interest.’ ” 
Williams, Commissioner of Finance, etc., et al. vs. The Standard Oil 
Company of Louisiana, and Same vs. The Texas Company, not yet 
officially reported. 


Delaware Corporations Organized. 


508 corporations were organized under the laws of Delaware from 
December 21 to January 20, as against 620 for the preceding 30-day pe- 
riod, and 458 for the corresponding period of one year ago. 


Some Important Matters for February 
and March 


This calendar does not purport to cover general taxes or reports to other than 
state officials, or those we have been officially advised are not required to be filed. 
The State Report and Tax Service maintained by The Corporation Trust Company 
System sends timely notice to attorneys for subscribing corporations of report and 
tax matters requiring attention from time to time, furnishing information regarding 
forms, practices and rulings. 

AtaskA—Annual Report due within 60 days from January 1.—Foreign 
Corporations. 

ALasAMA—Annual Franchise Tax payable April 1, but may be paid with- 
out penalty until April 30—Domestic and Foreign Corporations. 

Annual Franchise Tax Return due between January 1 and March 
15.—Domestic and Foreign Corporations. 

Arizona—Annual Statement of Mining Companies due between January 
1 and April 1—Domestic and Foreign Corporations engaged in 
mining of any kind. 

ARKANSAS—Franchise Tax Report due on or before March 1.—Domestic 
and Foreign Corporations. 

CoLtorapo—Annual Report due within 60 days after January 1.—Do- 
mestic and Foreign Corporations. 

Connecticut—Annual Report on or before February 15.—Domestic and 

Foreign Corporations. 

Income Tax Return due on or before April 1—Domestic and 

Foreign Corporations, 
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DeLtawarE—Annual Franchise Tax due after April 1 and before July 
1.—Domestic Corporations. 

DomINnIon oF CanapAa—Annual Income Tax Return due on or before 
April 30.—Domestic and Foreign Corporations. 

Return of employers and return of dividends for income tax 
purposes due on or before March 31.—Domestic and Foreign 
Corporations. 

Grorcia—Registration and Payment of License Tax due January 1.— 
Delinquent April 30.—Foreign Corporations. 

ILt1nors—Annual Report due between February 1 and March 1.—Do- 
mestic and Foreign Corporations. 

InpIANA—Annual Capital Stock Report due on or before March 1.— 
Foreign Corporations engaged in manufacturing. 

Kansas—Annual Report and Franchise Tax due between January 1 and 
March 31.—Domestic and Foreign Corporations. 

Louts1ana—Capital Stock Statement and Tax due on or before March 1. 
—Foreign Corporations. 

Marne—Annual License Fee due on or before March 1.—Foreign 
Corporations. 

MaryLanp—Annual Report due between January 1 and March 15.— 
Domestic and Foreign Corporations. 

MassacHusetts—Annual Report of information at the source for income 
tax purposes due between January 1 and March 1.—Domestic and 
Foreign Corporations. 

Excise Tax Return due between April 1 and April 10.—Do- 
mestic and Foreign Corporations. 

Missourr—Annual Return of Net Income due on or before March 15.— 
Domestic and Foreign Corporations. 

Annual Franchise Tax Report due on or before March 1.—Do- 
mestic and Foreign Corporations. | 

MontanA—Annual Report due between January 1 and March 1.—For- 
eign Corporations. 

Annual Return of Net Income due between January 1 and March 
1.—Domestic and Foreign Corporations. 

NEBRASKA—Statement to Tax Commissioner due on or before April 15.— 
Foreign Corporations. 

New Hampsuire—Annual Return due on or before April 1.—Domestic 
and Foreign Corporations. 

Franchise Tax due between January 1 and March 1.—Domestic 
Corporations. 

New Yorx—Annual Franchise Tax payable on or before March 15.— 
Domestic and Foreign Real Estate and Holding Corporations, 
Transportation and Transmission Companies, other than those sub- 
ject to the so-called income tax. 

Annual Franchise Tax Report, Real Estate, Holding, Transporta- 
tion and Transmission Corporations due between January 1 and 
February 15.—Domestic and Foreign Business Corporations. 

. Form 42 C. T. Section 182 of the Tax Law. 

Annual Return of Withholding Agent due on or before April 15. 
—Domestic and Foreign Corporations. 
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NortH Carotina—Income Tax Return and Return of Information due 
on or before March 15.—Domestic and Foreign Corporations. 


Nortu Daxota—Annual Income Tax Return due on or before March 
15.—Domestic and Foreign Corporations. 


Ox1o—Annual Report due between January 1 and March 31.—Domestic 
and Foreign Corporations. 


PENNSYLVANIA—Capital Stock Report and Corporate Loan Report due 
on or before March 15.—Domestic and Foreign Corporations. 


Bonus Report due on or before March 15.—Foreign Corpo- 
rations. 


RuopvE IsLanp—Corporation Tax Return due on or before March 1.— 
Domestic and Foreign Corporations. 
Annual Report due during February.——Domestic and Foreign 
Corporations. 


South CaroLtina—Annual License Tax Report due during month of 
February.—Domestic and Foreign Corporations. 
Annual Income Tax Return due on or before March 15.—Do- 
mestic and Foreign Corporations. 


SoutH Daxota—Annual Capital Stock Report due between January 1 and 
March 1.—Foreign Corporations. 


TENNESSEE—Annual Return of Supplemental Information due between 
January 10 and March 15.—Domestic and Foreign Corporations. 


Texas—Annual Franchise Tax Report due between first day of January 
and the 15th day of March.—Domestic and Foreign Corporations 
that are required to pay annual franchise tax. 


Unitep States—Annual Return of Net Income due on or before March 
15.—Domestic Corporations and Foreign Corporations having an 
office or place of business in the United States 


VerMONT—Annual License Tax Return and payment due on or before 

March 1.—Domestic and Foreign Corporations. 

Extension of Certificate of Authority due on or before April 1. 
—Foreign Corporations. 

Annual Report due on or before March 1.—Domestic Corpo- 
rations. ; 

List of Stockholders due on or before April 5.—Domestic and 
Foreign Corporations. 


Vircinra—Annual Registration Fee due on or before March 1.—Domes- 
tic and Foreign Corporations. 
Annual Franchise Tax due on or before March 1.—Domestic 
Corporations. 


West Vircrnta—Annual Report due in April—Foreign Corporations. 
Wisconstn—Annual Report due between January 1 and April 1.—Do- 
mestic and Foreign Corporations: 


Income Tax Return due on or before March 15.—Domestic and 
Foreign Corporations, 
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The Corporation Trust Company’s 
Supplementary Literature 


In connection with the various departments of its business 
The Corporation Trust Company publishes the following 
supplementary pamphlets and forms, any of which it is al- 
ways glad to send without charge to readers of The Journal: 


Some Legal Questions in Relation to Investment Trusts. A discussion 
of their validity, taxability, distinction between “trust” and “associa- 
tion,” with citations of leading court decisions and decisions of the U. S. 
Board of Tax Appeals, and their treatment under the New York State 
Income, Inheritance and Stock Transfer Taxes. 


What Constitutes Doing Business. (Revised to July, 1928). A pamphlet 
containing brief digests of decisions selected from those in the various 
states as indicating what is construed in each state as “doing business.” 


Certificate of Incorporation of Pullman Incorporated. Pullman Incor- 
porated was the first internationally known corporation to take advan- 
tage of the new features of the Delaware law as amended in 1927, and 
its charter will therefore be of great interest to lawyers. 


Safeguarding Stock Transfers. Dealing with the many pitfalls in trans- 
ferring stock on a corporation’s books. 


Delaware Corporations. Presents in convenient form a digest of the 
Delaware corporation law, its advantages for business corporations, the 
attractive provisions for non par value stock, and a brief summary of 
the statutory requirements, procedure and costs of incorporation. Re- 
vised to November, 1928. 


When Doing Business Is Illegal. A brief discussion, illustrated by 
many actual examples taken from the court records of various states, 
of the difference between “Interstate” and “Intrastate” business. 


Special Reports. When cases are decided that seem to be of some par- 
ticular interest or significance in connection with the matter of do- 
ing business by foreign corporations, The Corporation Trust Com- 
pany sometimes issues one of these special reports. One on the 
Southwest Company case is now available. 
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1926-1928 
Laws 


AND 


Regulations 


Correlated 
Compared Word for Word 
Annotated 
1500 Pages 


Unit Finder by Article Numbers for 
all official citations from the beginning. 


Consolidated Citator-Finding Lists 
giving Instant Access Alphabetically 
or Numerically to— 


(1) Paragraph location of Decision 
or Ruling in 1927 or 1929 vol- 
ume. 


Official citation on each item 
from which direct reference can 
be made to original sources or to 
any other reference work on In- 
come Taxes. 


Citator information showing 

where any Decision or Ruling 

— has been cited, — followed, - 
P age modified, — sustained, — distin- 

Pre-Publication guished, — overruled, — revoked, 
Price —etc. 


Prior year’s paragraph references 
in C. T. and C, C. H. Federal 
sent (15 days after delivery) for Tax Services where Court De- 
only $12.50 (regular price after cisions were originally reported 
publication $15.) at length. 


Send the coupon now and the 
book will be sent on 15 oars 
trial. If retained bill will be 


COMMERCE CLEARING HOUSE, Inc. 

Loose Leaf Service Division of 

THE CORPORATION TRUST COMPANY, _ 
231 So. La Salle St., Chicago, Ill. Trial 


Send us on 15 days’ trial the new Supplement to “Consolidated U. S. Income 
Tax Laws, Regulations, Rulings, Cases” at the special pre-publication price of $12.50. 
Not to be billed until 15 days after delivery. 


Print name 
and O. K. 
by initial 
Address 
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Pioneering In Stock 
Transfers 


When The Corporation Trust Company was or- 
ganized in 1892 practically the only regular stock 
transfer organizations, on as we know now, were 
those maintained for their own transfers exclusively 
by a few of the railroad companies. The increase in 
incorporation brought about by the establishment of 
this company’s services in incorporation and statu- 
tory representation, and the consequent increase in 
the buying and selling of corporate stocks, carried 
in its train the immediately Felt need for careful, 
organized services in the issue, registration and 
transfer of such stock. 


So in 1898 The Corporation Trust Company set 
up its Transfer Department—one of the first in the 
country for the service of corporations in general. 
And today this service, with thirty-one years of 
experience added to its resources, is available to cor- 
porations at no more than the standard fees for 
such work. 


THE CORE ORATION TRUST COMPANY 


120 Broadway, New York 
Affiliated with 
The Corporation Trust Company System 


15 Exchange Place, Jersey City 
Combined Assets a Million Dollars 
Chicago, 112 W. Adams St. Philadelphia, Fidelity- Phila. Tr. Bldg. 
Bk. Bldg. 


Pittsburgh, Oliver Bldg. Boston, Atlantic Nat’! Bk. 
Washington, 815 15th St. N.W. (Corporation Registration Co.) 
Los Angeles, Security Bldg. St. Louis, Fed. Com. Trust Bldg. 
Cleveland, Union Trust Bldg. Detroit, Dime Sav. Bank Bldg. 
Kansas City, R. A. Lon Bldg. Minneapolis, Security Bldg. 

San Francisco, Mills Bldg. Camden, N. J., 328 Market St. 
Atlanta, Healey Bldg. Albany Agency, 180 State St. 
Portland, Me., 281 St. John St. Buffalo Agency, Ellicott Sq. Bldg. 


and 


The Corporation Trust Companp of America 
1 West Tenth Street, Wilmington, Delaware 








